NEVADA PAOFCMN NG GO, INC
| BLA 97-149 Deci ded July 29, 1999

Appeal fromdecision of the Arizona Sate Gfice, Bureau of Land
Managenent, denying a request for reinbursenent or credit for mning claim
nai nt enance fees. A MC 338006 et al .

Afirned.

1. Accounts: Refunds--Mning Qains: Rental or daim
Mai nt enance Fees: General |y

Under 43 CF. R ' 3833.1-1(c), naintenance and | ocation
fees are not returnable or refundabl e unl ess the mning
clamor site has been determned, as of the date the
fees were submtted, to be null and voi d, abandoned by
operation of law or otherwse forfeited. Were a
mning clainant has failed to provide a sufficient
basis to support such a determnation, a decision
denying a refund wll be affirned.

APPEARANCES.  John C Lacy, Esg., Tucson, Arizona, for appellant; R chard
R Geenfield, Esq., fice of the Held Solicitor, Phoenix, Aizona, for
the Bureau of Land Managenent .

(PN ON BY CH B ADM N STRATI VE JUDE BYRN\ES

Nevada Pacific Mning Gonpany, Inc., has appeal ed froma Decenber 3,
1996, decision of the Arizona Sate fice, Bureau of Land Managenent
(BLN), denying its Septenber 16, 1996, request for reinbursenent or credit
for $3,700 in mning cla mnai ntenance fees i nadvertently included wth
fees for other clains for the 1997 assessnent year. The fees were
submitted to satisfy the requirenents of section 10101 of the Qwi bus
Budget Reconciliation Act of August 10, 1993, 30 US C ' 28f(a) (1994),
under whi ch the hol der of an unpatented mining claim mll site, or tunnel
siteis required to pay a cla mnai ntenance fee of $100 per clai mon or
bef ore August 31 of each year for the years 1994 through 1998.

Inits Septenber 16, 1996, letter, appellant identified 37 mning
clains that it had | ocated fromDecenber 1995 through March 1996 1/ for

1/ The 37 clains and serial nunbers are identified as follows: FVG1
through FIMG 9 (A MC 338006 through A MC 338014); KIW-1 through KKW-7 (A
MC 339926 through A MC 339932); and IRBG 1 through | RBG 21 (A MC 339933

t hrough A MC 339953).
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whi ch notices of location had been tinely filed wth BLMas required by 43
USC ' 1744(b) (1994). The letter explained that the notices of |ocation
for the 37 clains had never been recorded wth the Mbhave Gounty Recorder's
Ofice as required by Arizona Revised Satutes ' 27-203 and that the clains
were null and void under ' 27-203.E

Inits decision, BLMexplained that after notices of |ocation for
mning clains are filed, BLMdoes not verify that the notices were recorded
wth the county, and that BLMs records showed that the clains were still
consi dered active when the nai nt enance fees were recei ved.

[1] The disposition of this appeal is governed by Departnental
regulation 43 CF.R ' 3833.1-1(c) which provides: "M ntenance and
| ocation fees are not returnabl e or refundabl e unl ess the mning clai mor
site has been deternined, as of the date the fees were subnitted, to be
nul | and voi d, abandoned by operation of law or otherwse forfeited."
(EBEwhasis added.) Inits Answer to appellant's Satenent of Reasons (SR,
BLMpoints out that it had no know edge that appellant's clains were
invaliduntil it received appellant's refund request. BLMhad nmade no
determnation that the clains were null and void, and contends that "the
mnisterial function of determning whether a mning claimis valid or even
active remains wth BLM* * * [and] has not been del egated.” (Answer, 11.)

Appel lant argues inits Reply to BLMs Answer that BLMcan nake the
determnation whether the claimwas forfeited under state law |n support
of its contention that the clains were null and void, appellant quotes the
foll ow ng provisions of Arizona | aw

Aiz. Rv.Sat. ' 27-203 provides as fol | ows:

A The locator of alode, placer, or mllsite
claimshal | :

1. Cause to be recorded in the office of the
county recorder of the county in which the claimis
| ocated an executed copy of the location notice * * *
wthin ninety days fromthe tine of |ocation.

* * * * * * *

E Failuretodo al things wthin the tines and
at the places specified in subsections A B C and D
shal | be an abandonnent of the claim and all right and
claamof the locator shall be forfeited.

Therefore, since the recording required by state | aw never
occurred, the clains, based on a literal reading of ARS ' 27-
203.E were forfeited and abandoned on the 91st day after they
were initially located on the ground.

(SRat 3.)
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Assumng, arguendo, that BLMhas authority to declare a claiminvalid
because of failure to conply wth a state recordation statute, we find
appel l ant' s argunent unper suasi ve because it is not supported by case | aw
show ng that the courts have given the statute the literal reading that
appel | ant advances here. V¢ note that in Gldfield Mnes, Inc. v. Hand,
147 Ariz. 498, 711 P.2d 637, 647 (Ariz. App. 1985), the court stated:

Notw t hstandi ng the exi stence of Arizona statutory | anguage
seenmingly requiring a contrary result, the Arizona Suprene Qourt
has held that the failure to record | ocation notices wthin the
tine fixed by statute does not render the | ocations invalid,
except as to adverse rights acquired before the | ate recording.
See Perley v. Qar, 22 Ariz. 146, 195 P. 532 (1921).

Accordingly, we conclude that appellant has failed to establish that the
clains were forfeited under state lawat the tine of paynent of the
nai nt enance f ees.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R ' 4.1, the decision
appeal ed fromis affirned.

Janes L. Byrnes
Chi ef Administrative Judge

| concur:

Janes F. Roberts
Acting Admnistrative Judge

150 I BLA 13

WAW Ver si on



